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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.75(U) 12.  

Complainant             :  State 

          Vs 

Accuseds     :  Suleman Ali. 

 

  Charge : U/S 376/342/323 IPC 

 

Dates of hearing  : 8.5.15, 10.6.15.    

Date of Judgment   : 10.6.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. D.Saharia , Advocate. 

 

J U D G M E N T 

1.  In this case accused Suleman Ali is put for trial for allegation of charges 

U/S 376/342/323 of IPC.  

 

2. The prosecution case, according to FIR, in brief, is that on or about 12 

pm of 27.2.10 the accused has forcefully took towards the Gadhuli Bazar of 

Orang T.E. From there the informant was took in a cycle, again towards a 

lonely place in the Orang T.E. where accused has forcefully committed rape on 

her. On raising alarm some woman of the garden shown the road to her home. 

On or about 10 am of 6.3.15 the said accused enticing her to marry called her 

to their home. She was also insisted if the said matter is not compromised she 

is threatened. While informant refused to compromise accused assaulted her 

by fist and blow even she was assaulted by a bamboo stick. Then she has been 

confined in a room by locking from outside. But one Md. Billal has rescued her 
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by breaking the lock of the door. As her husband was busy in outside some 

works so it become in lodging the ejahar.  

 

3. The FIR was lodged by informant Fuljan Bibi before the O/C, Orang P.S. 

On receipt of the ejahar the O/C, Orang P.S. registered the case vide Orang 

P.S. case No. 12/10   U/S 376/342/323 IPC. After completion of usual 

investigation, the O/C, Orang P.S. sent up the case for trial against the accused 

person by filing charge-sheet U/S 376 IPC.  

 

4. After commitment of the record accused appeared before the court of 

ld. Asstt. Sessions Judge, Darrang and after hearing both parties ld. Asstt. 

Sessions Judge, Darrang framed charge U/S 376/342/323 IPC. Particulars of 

the charges are read over and explained to the accused, to which he pleaded 

not guilty and claims to be tried.  Thereafter, on creation of Udalguri District 

the case was transferred to this court as the case is falls under the jurisdiction 

of this court. 

 

5.  To substantiate the case, prosecution examined as many as four 

witnesses. Ld. counsel for accused submitted to close the evidence on the 

ground that prosecution has failed to procure the attendance of 

victim/complainant in spite of availing ample opportunity.  

 

 I have also heard ld. P.P., Udalguri.  

 

 It is a fact that many attempts were made by prosecution to procure 

the attendance of complainant/victim. Even the bailable warrant issued to 

procure the attendance of the complainant returned without service reported 

that there is no such person in the locality of Rowta Bagan as stated in the 

warrant. Hence could not served. So, prosecution evidence required to be 

closed.  

 

 I have also heard ld. P.P., Udalguri. 
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 So, considering all these aspects, I think, even if examine the remaining 

witnesses including the I.O. prosecution case would not develop. 

 

 It has been held in S. Rama Reddy Vs. R. Ramy Reddy, reported in AIR 

(SC) (2008) 2006 that speedy trial is the fundamental right of the accused 

person.  

 

 Considering the aforesaid view coupled with the aforesaid mandate of 

the Hon’ble Apex Court, prosecution evidence is closed. 

 

 Accused is  examined U/S 313 Cr.P.C. All the allegations made against 

the accused and evidence appears against the accused put before him for his 

explanation where he denied the evidence and allegation and declined to give 

defence evidence.  

 

6. I have also heard argument put forward by ld. Counsel for both sides.   

 

   POINT FOR DETERMINATION   

 

7. The point for decision in this case are- 

 (i) Whether on 27.2.10 at 12 am at Orang accused committed rape on  Fulsan 

Bibi? 

(ii) Whether the accused on the same day, time and place accused wrongfully 

restrained Fulsan Bibi? 

(iii) Whether the accused on the same day, time and place voluntarily caused 

hurt to Fulsan Bibi? 

 

 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW1, Dr. Raju Brahma who examined the victim stated that On 8.3.10, 

he was posted as M & H.O. at Orang CHC. On that day in reference to Orang 

P.S. 12/10  U/S 376/302/323 IPC, he has examined one Fuljan Bibi, W/o- Md. 
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Ali Hussain. On  examination he found no any abnormality or no any injury is 

seen. Ext.1 is his report and Ext.1(1) is his signature.  

10.  PW.2, Hasen Ali and PW.3 Raful Ali stated nothing about the incident.  

12.  PW.4, Hazarat Ali who declared hostile. The unhostile portion of his 

evidence is that he does not know both the parties complainant as well as 

accused.  

13. These much is the evidence of prosecution. Defence plea is total denial.  

14. I have heard the ld. Counsel for both sides. 

15. Ld. Counsel for accused submitted that prosecution has failed to prove 

the case against the accused as prosecution has failed to procure the 

attendance of victim/complainant in stead of availing ample opportunity. Hence 

the accused is required to be acquitted.  

16. I have heard  Ld. P.P., Udalguri.  

17. Keeping in view the argument advanced by I am going to dispose the 

case as follows.  

18. To prove the offence U/S 376 IPC, prosecution must prove that:-  

(i) Sexual intercourse by a man with a woman; 

(ii) The sexual intercourse must be under circumstances falling under any of 

the six clauses given under Section 375, IPC;  

(iii) That the accused had sexual intercourse with his own wife aged under 12 

years.  

19. Here in the present case as stated above, prosecution has failed to 

prove the complainant cum victim in the present case is spite of availing ample 

opportunities by issuing several summons. But none of the summon was found 

to have been returned after execution. Even the bailable warrant of arrest 

could not be able to execute on the ground that the executing agency could 

not trace out the said witness in the address mentioned in the charge-sheet. 

So, the allegation of charge 376 is remained to prove.  

20.  On the other hand accused appeared before this court for a long time. 

Though he has been found in custody, on his default, from 30.3.15 to 27.5.15 

as the prosecution failed to procure the attendance of victim in spite of availing 

ample opportunities. Under such circumstances, for to ends of justice 

prosecution evidence is closed as stated earlier.  
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21. Under such circumstances, I am constrain to hold that prosecution 

failed to prove the charge u/S 376 IPC.  

22. In the present case, there is another two charges viz u/S 342 and 323 

IPC.  

23. Here in the present case as detailed stated above prosecution failed to 

procure the victim of the offence U/S 342 and 323 IPC. So, the aforesaid two 

charges also remained to prove. Taking such consideration, I have come to 

conclusion that prosecution has failed to prove the said two charges.    

24. Under such circumstances, I am bound to hold that accused is entitled 

to get the benefit of doubt. Hence he is entitled to get acquittal. As such, 

acquit him and  set him at liberty forthwith.  

Liabilities of bailor is hereby discharged. 

Let the GR case No. 61/10    be sent to the ld. committal court 

alongwith a copy of judgment.  

The seized articles be confiscated to the State in due course of time.  

 Given under my hand and seal of this court on this the 10th  day of 

June,15 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 
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